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SUPREME COURT 
OF THE 
STATE OF UTAH 
TRACY BROWN, 
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ARGUMENT 
POINT I 
RES JUDICATA AND COLLATERAL 
ESTOPPEL ARE BASED ON JUDI-
CIAL POLICY AND ARE NOT VALID 
DEFENSES UNLESS THE REASONS 
BEHIND THOSE RULES EXIST AND 
ARE ESTABLISHED BY AN EVI-
DENTIARY HEARING. 
Respondent does not deny the facts upon which 
Appellant seeks a trial of this case on its merits. He 
only contends (P. 4) that they do not go to the ques-
tion of res judicata or collateral estoppel. 
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Respondent's contention, however, flies right in 
the face of the applicable principle cited in Appelllant's 
original brief taken from Sec. 532 of Judgments in 46 
Am. Jur. 2d at page 683: 
"A trial in which one party contests his 
claim against another should be held to estop 
a third person only when it is realistic to say 
that the third person was fully protected in the 
first trial. There can be no such privity be-
tween persons as to produce collateral estoppel 
unless the result can be defended on principles 
of fundamental fairness in the due process 
sense." 
Respondent's brief made no attempt to defend the 
fundamental fairness of the prior trial in the due process 
sense. 
Respondent has also failed to present any argument 
or explanation as to why, under law, a person convicted 
of crime should be entitled to greater constitutional 
protection than the mother of an illegitimate child (see 
page 12 of Appellant's Brief). Appellant earnestly 
urges that there is no logical reason why that should 
be so that this court has the opportunity here to afford 
the same due process protection (adequacy of counsel) 
to such a mother as this court has properly afforded 
to convicted criminals. 
Appellant does not contend that she has a right 
to proceed with her present action because the legisla-
ture afforded her two remedies and that she may pro-
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ceed with the second since the first failed her. She only 
contends that the first action does not preclude her 
present suit because that trial was constitutionally de-
fective and invalid in that she was not afforded her due 
process rights to adequate counsel. To grant Appellant 
relief this court need not overrule State v. Ju&d, 27 U.2d 
79, 493 P.2d 604. The exclusiveness of the alternative 
remedies in question is still valid but only if the exercise 
of the one alternative results in a constitutionally de-
fensible proceeding. 
CONCLUSION 
I t was error for the lower court to grant Respon-
dent's Motion to Dismiss because res judicata and col-
lateral estoppel are affirmative defenses that can be 
established only upon an evidentiary hearing. If an 
evidentiary hearing establishes the fact that the prior 
bastardy trial did not afford Appellant her due process 
right to adequate counsel, the Appellant's present 
suit is not barred by res judicata or collateral estoppel 
and she is entitled to have her case tried on its merits. 
Respectfully submitted, 
R O B E R T B. H A N S E N , ESQ. 
838 - 18th Avenue 
Salt Lake City, Utah 84103 
Attorney for 
Plaintiff-Appellant 
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